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BENCH NOTES 

 
Instructional Duty 
This instruction is provided for the court to use for an aggravating factor as set 
forth in California Rules of Court, rule 4.421. (See Pen. Code, §§ 1170, 1170.1; 
see also Cunningham v. California (2007) 549 U.S. 270 [127 S.Ct. 856, 166 
L.Ed.2d 856].)  
 
Do not give an aggravating factor that is an element of the convicted offense. (Pen. 
Code, § 1170(b)(5).) 
 
The court should specify the crime(s) to which the aggravating factor pertains.  
 
The court must bifurcate the jury’s determination of the aggravating factors upon 
the defendant’s request. (Pen. Code, § 1170(b)(2).) For a bifurcated trial, the court 
must also give CALCRIM No. 221, Reasonable Doubt: Bifurcated Trial. 
 

AUTHORITY 
 
• Aggravating Factors.California Rules of Court, rule 4.421(b)(1). 

• Aggravating Fact Defined.People v. Hicks (2017) 17 Cal.App.5th 496, 512 
[225 Cal.Rptr.3d 682]; People v. Zamarron (1994) 30 Cal.App.4th 865, 872 
[36 Cal.Rptr.2d 17]; People v. Moreno (1982) 128 Cal.App.3d 103, 110 [179 
Cal.Rptr. 879] [“The essence of ‘aggravation’ relates to the effect of a 
particular fact in making the offense distinctively worse than the ordinary”]. 

• Danger to Society: Subsequent Conduct Can Be Considered.People v. 
Gonzales (1989) 208 Cal.App.3d 1170, 1173 [256 Cal.Rptr. 669]. 
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